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                                                                                            G.R. Case No.271/2015 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                           

G.R. Case No.271/2015 

          (U/S-341/323/109/34 I.P.C) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    1. Sri Jayanta Deka  

    2. Sri Kaurab Deka 

    Both are sons of Late Mahatu Ram Deka  

    Village-Kahibari 

    P.S. Harisinga  

    Dist. Udalguri, BTAD     

       ---------Accused persons 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, learned Asstt. P.P.   

Advocate for the accused: Mr. M. Narzary       

Evidence recorded on: 15.10.15/22.3.16/30.4.16/4.6.16 

Argument heard on: 28.6.2016 & 8.7.2016 

Judgment delivered on: 12.7.2016  
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JUDGMENT 

1. The prosecution case in brief is that on 17.3.15 at about 12:30 PM while 

informant Smti. Padma Deka’s son Rakesh Deka was catching fish in the 

pond then accused Jayanta Deka hit on his head twice thereby causing 

serious injury. Then, Rakesh had to be treated in Mangaldoi Civil Hospital.  

2. To this effect the informant lodged a written FIR before the O/C-Harisinga 

P.S. against accused Jayanta Deka. The FIR was registered as Harisinga 

P.S. Case No.27/15, U/S-341/325 of IPC and duly investigated into. After 

completion of investigation finding sufficient materials against the FIR 

named accused as well as his brother Kaurab Deka, the I/O submitted 

charge sheet against them 341/323/109/34 of IPC. Hence, this case. 

3. When the accused appeared before the court copies of relevant 

documents were furnished to them as per Section-207 of CrPC. Then the 

particulars of offences U/S-341/323/109/34 of IPC were read over and 

explained to the accused persons, which they pleaded not guilty and 

claimed to be tried. Hence, the case proceeded for trial. 

4. POINTS FOR DETERMINATION: 

Point No.1: Whether, on 17.3.15 at about 12:30 P.M. the 

accused persons wrongfully restrained Rakesh Deka in furtherance 

of their common intention and thereby committed an offence 

punishable U/S-341/34 of IPC; and within my cognizance? 

Point No2: Whether, on or about the same day, time and place 

the accused persons voluntarily caused hurt to Rakesh Deka in 

furtherance of their common intention and thereby committed an 

offence punishable U/S-323/34 of IPC; and within my cognizance? 

Point No.3: Whether, on or about the same day, time and place 

accused Kaurab Deka abetted accused Jayanta Deka to wrongfully 

restrain and cause voluntary assault on Rakesh Deka in 

furtherance of their common intention and thereby committed an 

offence punishable U/S-109/34 of IPC; and within my cognizance?  
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5. The prosecution side examined as many as six prosecution witnesses and 

exhibited the FIR, sketch map of the PO and the charge sheet. Except 

PW-1 all other witnesses were cross-examined by the defence. Then the 

prosecution evidence was closed. After closure of prosecution evidence, I 

have carefully gone through the evidence adduced by the witnesses and 

the case record very carefully. On finding sufficient prima facie 

incriminating material against both the accused their statement of 

defence U/S-313 CrPC were recorded wherein they pleaded complete 

denial. However, the accused persons declined to adduce defence 

evidence. Accordingly, defence evidence was closed. 

6. I have heard argument from learned advocate of the accused Mr. M. 

Narzary and learned Mr. D. Dahal for the prosecution. I have also 

minutely gone through the evidence adduced by the prosecution 

witnesses. 

7. At the time of argument learned defence counsel Mr. M. Narzary 

submitted that prior enmity between the parties have been established 

relating to land dispute. It is also submitted that the M/O has not been 

examined in the case. Moreover, the victim fell down of his own and got 

injuries. In view of above and also pointing to some contradictions 

extracted at the time of cross-examination it is prayed that the accused 

persons be acquitted on the ground of benefit of doubt. On the other 

hand learned Asstt. P.P. Mr. Dahal submitted that the prosecution 

witnesses could firmly establish the guilt of the accused persons beyond 

all reasonable doubt and so they are liable to be punished in accordance 

with law. 

8. I have given due consideration to the rival submissions of both the 

learned advocates and very minutely scrutinized the materials available in 

the record.     

DISCUSSION, DECISION AND REASONS THEREOF: 

9. At the very outset it would be proper to point out that there is no 

allegation against accused Kaurab Deka in the Ext.1 FIR. Even then he 

has been arrayed as an accused in this case. From the facts and 
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circumstances of the case it is evident that PW-3, Rakesh Deka was alone 

when the alleged incident took place. It is also evident that his sister PW-

4 was the first to respond when he allegedly raised hue and cry. Other 

incidents followed thereafter. 

10.  In her evidence PW-1 stated that she knows the informant as well as the 

accused persons, who are their neighbours. She stated that she knows 

nothing about the incident and also have not heard anything about it. She 

was declined to be cross-examined and so the testimony of this witness in 

her examination in chief remains as it is.   

11.  Now, let me see what PW-3 deposed in his evidence. He deposed that 

the informant is his mother and accused persons are his uncles. He 

deposed that the occurrence took place on 17.3.15 at about 12 noon. On 

that day he was catching fish in their pond by hand and also laid fishnet. 

He also deposed that the pond had been snatched by the accused 

persons. Seeing the act of catching fish accused Jayanta Deka allegedly 

hit him on his head with a bamboo lathi. Then he became senseless and 

letter on his maternal uncles and other members told him that he was 

lying beside the pond. He further deposed that other accused enticed 

Jayanta to assault him. He stated that he was treated at GMCH, Ghy.  

12.  While cross examining PW-3 the defence took the plea that the accused 

persons did not restrain him from catching fish. Another plea is that when 

the accused persons allegedly restrained he went to his house and 

brought a dao. He denied the suggestion that he cut a branch of Gomari 

tree standing beside the pond and that branch fell on his head and got 

the injury. Further plea of the accused persons is that he filed a false case 

against them apprehending that they would file a case for allegedly 

committing theft of fish in their pond.  

13.  It appears from the evidence of PWs that PW-4 was the first to know 

about the incident. So, let me see what this witness deposed in her 

evidence. She stated that the occurrence took place on 17.3.2015 at 

about 12:30 P.M. On that day her brother was catching fish in their pond. 

Then Jayanta Deka hit her brother on his head with a bamboo lathi. At 

that time she was at home. Suddenly, she heard a hue and cry of her 
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brother and the accused persons and she rushed to the spot and saw 

accused Jayanta hitting her brother with a lathi on the back side of his 

head. At once her brother became senseless. She poured water on his 

head and brought him to their house. Thereafter, she went to the house 

of the accused persons and requested them to take his brother to 

hospital. But, her aunty and her son rebuked her. Then, she called her 

maternal Sri Tankeswar Deka, who is the PSW-5 of this case and 

informed about the incident. But, he was at school and so could not come 

but called accused Kaurab Deka, who allegedly told her that Rakesh was 

well and need not be taken to hospital. She further deposed that in the 

evening Rakesh vomited greenish discharge. Then she and her maternal 

uncle Tankeswar Deka took him to Harisinga hospital. In the meantime 

her mother also arrived. Subsequently, Rakesh was taken to Mangaldoi 

but the doctor did not give him treatment considering the grievous nature 

of the injury and was referred to GMCH, Ghy.   

14.  In her cross-examination PW-4 stated that the pond is situated at a 

distance of 50 Mts. from their house. She allegedly heard the hue and cry 

of her brother as well as the accused persons and it took about 30 

seconds to reach the bank of the pond. She stated that she saw Jayanta 

assaulting her brother only once. She admitted the fact that their relation 

with the accused persons is not well as there is land dispute between 

them. According to her the pond belonged to them but the accused 

persons took it in the year, 2005. She denied the suggestion that the 

accused persons did not assault her brother and that a branch of tree fell 

on his head causing injuries. She also denied the suggestion that the case 

has been filed against the accused persons apprehending that they would 

file a case for allegedly committing theft of fish in their pond.   

15.  In her evidence PW-5 deposed that the occurrence took place in the 

month of March/2015 at about 12:00 noon. On that day while he was at 

his school then his elder niece called him over phone that Rakesh had 

been assaulted by accused Jayanta Deka on his head while he was 

catching fish. He also deposed that he could not come the place of 

occurrence and so called Kaurav Deka, who allegedly told him that 

nothing much had happened and so there was nothing to worry. He also 
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stated that he adviced him to give medical treatment if necessary. Then, 

after the school was over he came home and found Rakesh sleeping in a 

bed in their house and was vomiting greenish. Seeing that he was taken 

to Harisinga Mini PHC but the doctors referred him to Mangaldoi civil 

hospital. There, the doctor advised him to do CT scan and after getting 

the CT scan done and going through the report he was referred to GMCH. 

At Mangaldoi he did not regain his sense fully. Accordingly, they took him 

to GMCH and there his operation was done after four days of his 

admission. The witness further deposed that while Rakesh was lying on 

the bed in his house he told him that Kal Bepari @ Jayanta Deka 

assaulted him by a piece of wooden log used for hammering the stick tied 

to a rope used for tying a cow in the grazing field.  

16.  PW-5 admitted that he did not see the occurrence of his own. He also 

admitted that a land dispute had been prevailing between the families of 

Jayanta and Padma, who is the informant of this case, which is still 

existing. He stated that Padma’s husband died in the year, 2005 and in 

that regard a case had been registered in which case he was also arrayed 

as an accused. He denied the suggestion that the pond/fishery belonged 

to the accused. He also denied the suggestion that Rakesh fell down 

beside the pond and got himself injured. However, he expressed 

ignorance if accused Jayanta obstructed Rakesh from fishing in the pond.  

17.  In her evidence PW-2, who is the mother of victim Rakesh Deka deposed 

that the accused persons are her brother-in-laws. She stated that the 

occurrence took place on 17.3.2015 at about 12:00 noon. On that day 

accused Jayanta Deka hit her son on his head with a lathi causing injury 

and the other accused enticed Jayanta to assault her son. According to 

her on that day her son went to catch fish from the pond of the accused 

persons. At the relevant time she was not present at home. When she 

returned back in the evening saw her son lying in the bed and vomiting 

greenish discharge. She also saw injury on his head. Initially, they took 

him to Harisinga hospital and then on the following day he was taken to 

Mangaldoi. However, he was referred to GMCH, Ghy and was treated 

there for 7 days. She lodged the FIR after one day of the occurrence vide 

Ext.1, where Ext.1(1) is her signature.   
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18.  PW-2 admitted that she did not see the occurrence of her own eyes. The 

ejahar was written by another person at her instruction. She also 

admitted that the name of Kaurab Deka is not mentioned in Ext.1. She 

also admitted that accused Jayanta Deka used to rear fish in the pond but 

her son did not ask him before catching fish. She denied the suggestion 

that Jayanta was cutting a branch of tree near the pond and the branch 

fell on his head and became senseless. She also denied the suggestion 

that she filed a false case against the accused persons apprehending that 

they would file a case for allegedly committing theft of fish in their pond.  

19.  In his evidence PW-6, the I/O of the case deposed that on 20/3/15 he 

was posted as O/C Harisinga P.S. On that day he received an FIR lodged 

by Smti. Padma Deka, W/O Late Deben Deka, village-Kahibari, P.S. 

Harisinga and registered Harisinga PS Case No.27/15 U/S-341/325 of IPC 

and he himself took the task of investigation. On the same day he visited 

the P.O., drew sketch map of the P.O. He found the informant in her 

house and recorded her statement alongwith other witnesses. He also 

searched for accused Jayanta Deka but did not find him at his residence 

and hence he directed the family members to send him to P.S. 

20.  PW-6 deposed that on 21/3/2015 accused Jayanta Deka appeared at the 

P.S. He was interrogated at the P.S. and after making arrest released him 

on bail. The victim Rakesh Deka was sent to GMCH for medical treatment. 

On 13/4/2015 the victim came to his house and accordingly he recorded 

his statement and from his statement the I/O came to know that the 

brother of Jayanta Deka namely Kaurab Deka was also involved in the 

case and hence he was also arrested and released on bail. Lateron, he 

collected the medical report and submitted charge sheet U/S-

341/323/109/34 of IPC against both the accused vide charge sheet No.56 

of 2015. In support of his evidence he exhibited the FIR as Ext.1 and 

Ext.1(2) as his signature with note. Ext.2 is the sketch map and Ext.2(1) 

is his signature and Ext.3 is the charge sheet and Ext.3(1) is his 

signature.  

21.  During cross-examiantion PW-6 admitted that he did not record 

statement of witnesses of the nearby people of the P.O. situated towards 
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North. According to him the victim was admitted for three days at GMCH. 

Before that the victim went to Harisinga P.H.C. and therefrom he was 

referred to Mangaldoi. From Mangaldoi he was referred to GMCH. He 

stated that the victim was treated at the instance of his family members 

and he only collected the medical report by issuing requisition. The I/O 

admitted that nothing was seized in connection with this case by him. 

22.  I have minutely scrutinised the facts and circumstances of the case. I 

have also minutely considered the stands taken by both the parties. The 

entire materials available in the record clearly points that PW-3 caught 

fish in the pond on the relevant day and time. Admittedly, at that time 

the accused persons were in possession of the said pond which is claimed 

by the informant and her family members to be their own and that the 

accused persons snatched it from them. Another admitted fact is that the 

PW-2 and PW-5 had been alleged by the accused persons killing the 

husband of PW-2, who was also their elder brother. For that a case had 

been filed by the accused persons against PW-2 and PW-5, though they 

were admittedly found not guilty. In view of revelation of aforesaid facts 

it is abundantly clear that there existed prior enmity between the family 

of the informant and accused persons.  

23.  Now, Section-339 of IPC states wrongful restraint as follows: 

S. 339. Whoever voluntarily obstructs any person so as to 

prevent that person from proceeding in any direction in which 

that person has a right to proceed, is said wrongfully restrain 

that person. 

24.  From the facts of the case it is evident that when the alleged incident 

took place the victim/PW-3 was catching fish in the pond of the accused 

persons. In other words his ultimate destination was to go near the pond 

and catch fish. As soon as he arrived there his movement comes to a 

halt. Thus, I hold that the prosecution has failed to establish any offence 

against the accused persons for committing offence U/S-341 of IPC.  

25.  Now, let me see whether the prosecution could prove the guilt of the 

accused persons U/S-323 of IPC or not. The specific allegation against 

accused Jayanta Deka was that he hit on the head of PW-3 causing 
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serious injury as a result of which he became senseless. Further 

allegation is that due to the injury sustained by him, he had to be treated 

at hospital. But, in order to prove the fact that PW-3 sustained any injury 

no medical report has been exhibited by the prosecution. Moreover, the 

treating doctor has not been examined. Thus, the fact of alleged injury 

sustained by PW-3 as a result of alleged assault on him by accused 

Jayanta Deka has not been proved. 

26.  Again, PW-3 in his evidence specifically alleged that other accused 

Kaurab Deka enticed accused Jayanta Deka to hit him. However, as has 

already been discussed above the prosecution could not establish the 

guilt of the accused U/S-341/323 of IPC; therefore, it cannot be held that 

the said accused has committed any offence. 

27.  It is a fact that revealed from the evidence of the prosecution witnesses 

and the stand taken by the accused persons while cross-examining them, 

a previous enmity between the parties has been established. But, merely 

because of that it cannot be held, without there being any proof beyond 

all reasonable doubt, that the accused persons have committed any 

offence as alleged. Rather, from the admitted fact that PW-3 was 

catching fish from the pond of the accused persons, there appears 

reasonable doubt regarding the veracity of the prosecution witnesses. 

Moreover, it is the established principle of criminal law that the 

prosecution must prove the guilt of the accused persons beyond all 

reasonable doubt. However, from the evidence adduced by the 

prosecution witnesses it is apparent that the prosecution could not 

establish the guilt of the accused persons beyond all reasonable doubt. 

Hence, I am inclined to give benefit of doubt to the accused persons in 

this case and they are liable to be acquitted. 

28.  Accordingly, both the accused are acquitted from this case and set at 

liberty forthwith on the ground of benefit of doubt. Their bailor is also 

discharged from further liabilities in this case. However, the bail bond of 

the accused persons shall remain in force for the next six months from 

today in view of the spirit of Section-437 A of CrPC.   
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The case is accordingly disposed off. 

Given under my hand and the seal of this Court on this the 12th 

day of July, 2016 at Udalguri, BTAD:: Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM         

 

 

 

 

 

 

 

 

 

 

 

 

 

 



11 

                                                                                            G.R. Case No.271/2015 

APPENDIX 

1. PROSECUTION WITNESSES: 

i. Smti. Dalimi Deka--------------------PW-1 

ii. Smti. Padma Deka------------------PW-2 

iii. Sri Rakesh Deka---------------------PW-3 

iv. Smti. Jayashree Deka---------------PW-4 

v. Sri Tankeswar Deka-----------------PW-5 

vi. S.I. Someswar Boar-----------------PW-6 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS: 

i. Ext.1------------------FIR 

ii. Ext.1(1)--------------Signature of PW-2 in Ext.1  

iii. Ext.1(2)--------------Signature of PW- 6in Ext.1 

iv. Ext.2----------------Sketch map of the P.O. 

v. Ext.2(1)-------------Signature of PW-6 in Ext.2 

vi. Ext.3----------------Charge sheet 

vii.Ext.3(1)-------------Signature of PW-6 in Ext.3 

4. DEFENCE EXHIBITS:--NIL---  

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

 

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


